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CRIMINAL ORGANISATIONS CONTROL BILL 2011 

Committee 

Resumed from 15 May. The Deputy Chair of Committees (Hon Brian Ellis) in the chair; Hon Michael Mischin 

(Parliamentary Secretary) in charge of the bill. 

Clause 85: Dealing with things surrendered or seized: other things — 

Progress was reported after new clause 84 had been agreed to. 

Hon MICHAEL MISCHIN: Before I move the amendment standing in my name at 15/85 on the 

supplementary notice paper, I should note that there is a new supplementary notice paper, issue 4. For the 

information of members, it sets out the contents of supplementary notice paper issue 3, with a number of 

additions, and we will deal with them in due course. Essentially, it includes an amendment to clause 181, which 

appears on page 8 of the paper, at 34/181; some proposed amendments to postponed clauses 14, 27 and 54; and 

also an amendment foreshadowed to clause 26, and I will explain more about that in due course. Clause 26 has 

already been agreed as printed, from memory. I am foreshadowing that I will seek the recommittal of the bill to 

deal with clause 26 in due course, and I will explain the rationale for that when I get to postponed clause 27. 

Those are the material changes that are incorporated in supplementary notice paper issue 4. Dealing with that, I 

move — 

Page 66, line 19 to page 67, line 12 — To delete the lines and insert —  

(1) If an authorisation (other than a firearms licence or an authorisation to which an order 

made under section 59(2)(c) applies) is surrendered under section 82 or seized under 

section 83 —  

(a) the Commissioner of Police must hold the authorisation in safe custody until 

it is reclaimed by the holder of the authorisation or it may be otherwise 

lawfully disposed of, whichever occurs first; and 

(b) when the relevant interim control order or control order ceases to be in force, 

the holder of the authorisation may reclaim it from the Commissioner of 

Police, unless it has been sooner lawfully disposed of; and 

(c) if the authorisation is not reclaimed within one month after the relevant 

interim control order or control order ceases to be in force, the 

Commissioner of Police must destroy the authorisation as soon as 

practicable. 

(2) The destruction of an authorisation under subsection (1)(c) has no effect on the 

validity of the authorisation. 

This follows on from the amendment to clause 84. Presently, the authorities are required to retain items such as 

firearms and the like indefinitely. Current clause 85(1) provides that firearms licences or authorisations that are 

surrendered or seized must be held in safe custody until they are reclaimed or control orders and the like expire. 

In line with the intention of clause 84 that such articles can be forfeited and disposed of by the state, the same 

provisions will need to be reflected in clause 85 and that is the effect of the amendments I propose at 15/85. 

Amendment put and passed. 

Hon MICHAEL MISCHIN: Mr Deputy Chair, can I just confirm that we did in fact move that clause 84 stand 

as amended? I think we did actually vote on it, did we not? Perhaps if we could check the minutes about where 

we got to on that, because I just want to ensure that I do not miss it.  

The DEPUTY CHAIR (Hon Brian Ellis): Members, the old clause was taken out and a new clause put in, and 

it was moved and passed. 

Hon MICHAEL MISCHIN: I now turn to amendment 16/85. I move — 

Page 67, after line 33 — To insert— 

(5) If an interim control order is varied under section 50, or a control order is varied under 

section 66 or 68, and the effect of the variation is to remove a prohibition of the kind 

referred to in section 82(1), this section applies as if the references in subsection (l)(b) 

and (c) and (4)(a)(ii) to the relevant interim control order or control order ceasing to 

be in force were references to the prohibition ceasing to have effect.  
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This is the addition of a new subclause (5) to clause 85. It reflects the same purpose as the amendments moved 

earlier to clause 80 by including a subclause (5A) to provide and make clear what happens in the event that there 

is a variation to an interim control order or a control order, when it comes to items referred to in the clause.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 86 to 90 put and passed. 

Clause 91: Disposal of identifying particulars taken — 

Hon MICHAEL MISCHIN: I move — 

Page 69, line 27 — To delete “section 25(2); or” and insert — 

section 25(1); or 

This amendment is consequential upon the amendment that was moved to clause 25, at 2/25. It is needed to bring 

it in line with that amendment, which has already been agreed to. 

Amendment put and passed. 

Clause, as amended, put and passed.  

Clauses 92 to 98 put and passed. 

Clause 99: Association between controlled persons an offence — 

Hon LINDA SAVAGE: I seek some clarification on this clause. When we discussed the definition of 

“associate” in clause 3, I understood the parliamentary secretary to say that it was a question of fact and degree, 

but more specifically that it was more than being in the physical proximity of another person; there has to be 

some association with that person, and the words “a common purpose” were used. In December last year, Hylton 

Quail, the then President of the Law Society of Western Australia, wrote, in referring to clause 99, that even 

innocent association between members of a declared organisation would be an offence punishable by 

imprisonment for up to two years. Clause 99(1) states — 

A controlled person who associates with another controlled person commits an offence.  

How is the discussion that we have had about the term “associate”, which involves “in company with”, but with 

the meaning that was explained of “a common purpose”, fit in with that subclause? Does that mean that in order 

for an offence to be committed, the two persons must have a common purpose?  

Hon MICHAEL MISCHIN: The offence that is prescribed in clause 99(1) reads — 

A controlled person who associates with another controlled person commits an offence. 

The term “associate” is defined in clause 3(1) as follows — 

associate, with another person — 

(a) means  

(i) to be in company with the other person; or 

(ii) to communicate with the other person by any means … 

and  

(b) includes associating with the other person … within or outside Western Australia … 

The concept of being in company is one of the manifestations of association. Plainly, if someone is 

communicating with another person by any means, that is indicative of association. 

The point that I was making is that simply being in physical proximity with someone else is not being in 

company with someone else—or not necessarily. What it requires is something more than that. It would require 

at the very least some interaction between the parties, some common purpose—to wit, to move about together, to 

speak together or to interact in some fashion. The analogy I was drawing is from the definition of “in company” 

as the courts have interpreted it in other offences. I am sure they would draw on that concept in interpreting the 

term as it is used here. For example, because someone happens to be waiting outside a house while an associate 

burgles that house does not mean that they are in company as such. There has to be not only a physical proximity 

but also some interaction between them. Likewise, the concept of being in company when committing an assault 

against someone does not mean simply the presence of two people such that the victim has in mind that they may 

be acting together; they must be themselves acting in some concert. What would be necessary to meet the 
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threshold will be a matter of fact and degree in the circumstances. That is the only point that I was trying to make 

from it: it is more than simply physical proximity. 

Hon LINDA SAVAGE: In an issue of Brief in December 2011 Mr Quail said, “Even innocent association 

between members of declared organisations will be an offence punishable by up to two years imprisonment.” 

Perhaps, to give an example, two controlled people chat at a funeral.  

Hon Michael Mischin: Sorry; they chat at what? 

Hon LINDA SAVAGE: They are in physical proximity with each other and they talk at a funeral. I think that 

that would be described as perhaps an example as innocent association. Does that lead to an offence having been 

committed and imprisonment for two years? 

Hon MICHAEL MISCHIN: I am not sure what Mr Quail means by the idea of “innocent association”. We are 

not talking here about a criminal conspiracy between the two being a threshold for the offence. The point of the 

control order is to break up the membership of what has already been determined to be a criminal organisation so 

as to make it as difficult as possible for members of that association to liaise with each other or to communicate 

with each other; it is effectively to sunder them from their associates. Of course to a very large extent their 

interactions might be “innocent” inasmuch as they are not plotting crimes every minute of the day and every 

time they talk. The point is to make sure that they do not actually communicate with each other and, by virtue of 

their history and the court deciding that they are of a certain character and by virtue of their joint membership of 

a criminal organisation, break up that organisation. There is no innocent association between them. 

The defences are prescribed under clause 100(1) to (3). For example, in subclause (1), in the case of an interim 

control order, it would be a defence if there is proof the association was reasonable in the circumstances. The 

defence in subclause (3) is in the event of an exemption. A wide variety of exemptions are available. The extent 

of any exemptions would be a matter for the court to decide, having heard evidence and determined the level of 

control order necessary for a particular person. 

Hon LINDA SAVAGE: I am really trying to understand this. Given the earlier discussion we had about 

association and the use of shared purpose, and given the comments I made in my contribution to the second 

reading debate about how central a person‟s sense of commitment to the declared organisation is, it strikes me as 

unlikely that they will suddenly have some sort of epiphany and change their behaviour and their desire to 

associate in what is almost a cult-like organisation in the sense that people are very strongly bound against the 

rest of the world. I made the comment that I thought that perhaps it would be in the breach of the control orders 

that the legislation will have its real teeth. I am just speculating, but I find it hard to believe that control orders in 

themselves will change deep-seated behaviour, particularly the behaviour of a group of people who pride 

themselves on the fact that they take no notice of the law. It does not flow logically to me that they would. Given 

that this will be tested on that association, I want to be clear that I understand that the association will be 

decided, as the parliamentary secretary has said, on the facts. But an innocent association, such as meeting in a 

coffee shop to have a chat, even if it was without a common purpose that had some bearing on the person‟s 

character, plans or criminal activity, would not have to be established for them to commit this offence. 

Hon Michael Mischin: No. 

Hon LINDA SAVAGE: Just to be clear, that would not have to be established. 

Hon MICHAEL MISCHIN: If you and I had control orders against us because we were members of a criminal 

organisation and we decided to get together to have a cup of coffee, that would be a sufficient common purpose 

to be “in company” with each other. Apart from that, it would be communicating with each other within the 

definition of “associate” in clause 3(1). We would be committing an offence. It may be to talk about the weather, 

but the point is that, because we are controlled persons having had a common criminal link to an organisation 

that by its nature is a criminal organisation that the authorities are trying to break up, we should not be 

associating. 

Hon LINDA SAVAGE: Perhaps that example of having a coffee is what Mr Quail meant by an innocent 

association—that is, that the activity being undertaken is innocent. 

Hon Michael Mischin: It would not be under clause 99(1); it would be an offence. 

Hon LINDA SAVAGE: Having a cup of coffee together? 

Hon Michael Mischin: The motive may be an innocent one, but that is not the point. 

Hon LINDA SAVAGE: I am just keen to talk this through because I think it is important. Certainly, when the 

former president of the Law Society of Western Australia takes it seriously, I take it very seriously, particularly 

given that we are looking at quite unprecedented legislation. I just want to make sure I understand the example 

of association provided by the parliamentary secretary. It is important because the people who will be subject to 
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these control orders will need to know what the boundaries are; I do not know how else they will find out, unless 

they hear it expressed as we talk these clauses through. The parliamentary secretary gave the example of two 

people subject to control orders having a cup of coffee together. I do not know whether it is definite, but that 

would possibly be enough for them to be in company in terms of what we talked about—that is, a common 

purpose. 

Hon Michael Mischin: They are together. 

Hon LINDA SAVAGE: Yes, a common purpose—notwithstanding that it is clearly without anything adverse 

occurring, any sense that anything was going to occur, or any evidence that anything was going to occur. 

Hon Michael Mischin: It needs no illicit purpose to be in company. We‟re not talking about criminal 

conspiracy. 

Hon LINDA SAVAGE: Thank you. 

Hon GIZ WATSON: I also seek some clarification on this, because I think this is the first problem we have 

with this bill and why we will oppose it. If two people who are subject to control orders have a cup of coffee 

together, they will be given, as a first offence, imprisonment of two years—is that correct? 

Hon MICHAEL MISCHIN: Up to two years, yes. 

Hon GIZ WATSON: And for a subsequent offence, five years. Another cup of coffee, five years! 

Hon MICHAEL MISCHIN: Indeed. That is the price one pays for being a member of a criminal organisation, 

if the government has its way. The point, as I have pointed out, is to break up these organisations, which thrive 

on their associations. That is the intent of this legislation. In respect of the legislation being unprecedented, it is 

not; presently a judge has the power to make it a condition of bail that a person not associate with certain other 

people. It can also be a condition of a community-based order. These things are not unknown. This legislation 

formalises that in respect of a common element, which is their mutual membership of a criminal organisation, 

within the meaning of the bill, when a court has decided, on the material available to it, that this person or 

persons are deserving of this level of control of their activities to prevent them from associating with each other 

and of having certain conditions put on them. 

Hon GIZ WATSON: What is the penalty if someone breaches a bail condition that is to not associate? It is not a 

mandatory two-year prison sentence, is it?  

Hon MICHAEL MISCHIN: The penalty would be a mandatory term of imprisonment for two years.  

Hon GIZ WATSON: So there is a mandatory penalty for breaching a bail condition? 

Hon Michael Mischin: Sorry; I thought the member was talking about this offence.  

Hon GIZ WATSON: The parliamentary secretary said that there were provisions similar to orders against 

association in the Bail Act. I just wanted to know what the penalty was for breaching those provisions.  

Hon MICHAEL MISCHIN: I cannot think of it off the top of my head. It is not a mandatory term of 

imprisonment. It would be a breach of a bail condition, which would make a person liable to go into custody 

rather than remain at large, the commission of an offence being a breach of a bail condition. Bail can be revoked 

and a person can go into custody and be charged with an offence.  

Hon GIZ WATSON: I understand that. The problem with this is that it is a double whammy. In all other 

circumstances, the association, as Hon Linda Savage has pointed out, would be a completely innocent 

association such as having a cup of tea, getting on the phone, sending an email or tweeting somebody. All of 

those things will now be covered. Not only will that be an offence straightaway but the offence carries a penalty 

of a mandatory prison sentence. It is a very severe penalty for something that most people would not consider to 

be a criminal activity. The purpose of this is to punish somebody for simply being a member of a particular 

organisation. All a person has to do to attract this penalty is be a member of a declared organisation, come under 

a control order and then have a cup of coffee. The person can get two years‟ jail. I am just stepping it out. Those 

are the steps that would get a person there. I think that is why Hylton Quail made the comment that it is an 

innocent association that is punishable by a mandatory two-year prison sentence, which we find extraordinary. I 

will talk a bit more about mandatory conditions when we get to clause 181. I will not do it during the debate on 

this clause because 181 deals with that and that is probably an easier point at which to discuss it. 

Clause put and passed.  

Clause 100 put and passed. 

Clause 101: Certain associations to be disregarded for interim control orders — 

Hon GIZ WATSON: This clause states — 
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The following are the forms of association referred to in section 100(1) — 

(a) associations between close family members; 

(b) associations occurring in the course of a lawful occupation or business or lawful political 

protest or lawful industrial action; 

There are more subsets right through to paragraph (h). The amendments which were made in the other place and 

which are reflected in this bill at clause 4, “Purposes of this Act”, state, in part — 

(2) Without derogating from subsection (1), it is not the intention of Parliament that the powers in 

this Act be used in a manner that would diminish the freedom of persons in this State to 

participate in advocacy, protest, dissent or industrial action. 

I note that that clause does not say “lawful protest” or “lawful industrial action”. I want to know why there is a 

differentiation between clause 4 and clause 101. 

Hon MICHAEL MISCHIN: I do not follow the member‟s argument. Why would we make unlawful action 

something that ought to be disregarded? 

Hon GIZ WATSON: Because the overarching purpose of the bill does not make that differentiation. It simply 

says that the powers in this bill are not to be used in a manner that would diminish the freedoms of persons in 

this state to participate in advocacy, protest, dissent or industrial actions. 

Hon Michael Mischin: Whether lawful or unlawful. 

Hon GIZ WATSON: That is exactly my point. Clause 101 says that a form of association will be disregarded 

for interim control orders only if the association occurs in the course of a lawful political protest or industrial 

action. The point has been made by other speakers, and I will make it again, that when people are engaged in 

political protest or industrial action, sometimes those actions challenge a particular law; they deliberately break 

the law to make a point. I want to know whether that is the differentiation. Although the clearly stated amended 

position of this bill is not to impinge on any protest or any industrial action, because the purpose of the Criminal 

Organisations Control Bill 2011 does not make that distinction, why does it make that distinction when it comes 

to interim control orders?  

Hon MICHAEL MISCHIN: Firstly, clause 4 has never been amended; it stands in the same form as—it was 

never amended in the other place. I amended it in order to limit its scope in terms of subclause (1). There was no 

amendment ever to subclause (2) here or in the other place. So the scope of the expression of Parliament‟s intent 

in clause 4(2) remains the same as when the bill was introduced. The only amendment was, if the member has 

her copy of the bill there, on page 9, and it was to remove the reference at the end of clause 4(1)(b) to “other 

persons who engage in serious criminal activity” as one of the purposes of the bill because it went beyond those 

who are members of declared organisations. The premise of the member‟s query is wrong.  

But having said all that, we are not talking about a simple piece of social advocacy and protest between citizens 

who may infringe the law in order to make a point; we are talking here about breaking up a criminal organisation 

when certain members of that organisation have been considered by a court to be sufficiently worthy or 

unworthy so as to attract controls under the act on their behaviour and their ability to associate with other 

members of that organisation. If they were involved in some form of legitimate industrial activity, so be it, but if 

they want to indulge in illegitimate industrial activity, then they are committing an offence. They are different 

from ordinary citizens because they have chosen to become members of criminal organisations that are a danger 

to the public and have fallen within the bounds of the act on the basis of their character, their history, and the 

associations they have maintained. That is what the government is attempting to break up. 

Clause put and passed.  

Clauses 102 to 180 put and passed.  

Clause 181: Sentencing Act 1995 amended — 

Hon MICHAEL MISCHIN: I move — 

Page 131, lines 26 to 30 — To delete the lines and insert —  

(ii) in association with one or more persons who, at the time of the commission of the 

offence, were members of a declared criminal organisation (whether or not those 

persons were also convicted of the offence), but only if the offender knew, at the time 

of the commission of the offence, that one or more of those persons were members of 

a declared criminal organisation; or 

The purpose of this amendment is to ameliorate the effect of proposed section 9D, which is itself an amendment 

to the Sentencing Act. What the proposed section in its current form might give rise to is the situation in which a 
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person who associates with a member of a declared criminal organisation commits an offence with that person 

and, as it currently stands, even if they did not know that the person with whom they have committed an offence 

was a member of a criminal organisation, they too would be liable to a mandatory minimum penalty. The 

purpose of the amendment is to provide that that would apply only if the person knowingly associated with and 

committed the offence with the member of the criminal organisation, so an element of knowledge is introduced 

as one of the elements of that circumstance for the purposes of attracting the penalty. It is to overcome a problem 

that may be revealed in the event of an association by someone with a proscribed person, for want of a better 

term, when that person does not know that the other person is a member of a criminal organisation. 

Hon LINDA SAVAGE: This is a very welcome amendment. A scenario that I intended to put for clause 181 

was one of a group of people protesting on the steps of Parliament House. Amongst the throng was a member of 

a declared criminal organisation and someone found themselves, unbeknown to them, next to that person and 

was involved and charged, say, with obstruction. I thought that in that scenario they could have been caught up 

in the consequences of this clause, but this amendment, in my opinion, would mean that they would not be 

caught up in that. Therefore, it is very reassuring that the person must know that the other person was a member 

of a declared criminal organisation. 

Before we vote on the amendment, I will put to the parliamentary secretary another scenario that has occurred to 

me, and I will get his comment on it. A person knows someone—perhaps they are a cousin or a friend—very 

well and knows that they are a member of a declared criminal organisation. This person is somewhere with that 

member of the criminal organisation when that person suddenly commits some type of offence, such as property 

damage or something that damages a car, completely out of the blue and unbeknown to the person. Would the 

person, who is with that cousin or friend and who knows that that person is a member of a declared organisation, 

then be caught by clause 181? 

Hon MICHAEL MISCHIN: No, the person would not because they had not done anything that was criminal; 

they did not commit an offence. Simply being in the presence of someone who commits an offence, unless they 

are counselling, procuring or aiding in some way by encouragement through their presence or otherwise, does 

not make that person guilty of an offence; therefore, they would not be caught at all. If, however, a person 

committed an offence along with their cousin, then yes they would be subject to a mandatory sentence if they 

knew they were a member of a criminal organisation otherwise captured by that section.  

Amendment put and passed.  

Hon GIZ WATSON: I concur that the amendment we have just passed is an improvement to this clause. This 

clause will amend the Sentencing Act to include mandatory sentencing provisions so it requires some attention. 

The bill mandates a prison sentence even for simple offences that usually do not carry a prison sentence if the 

offence is committed in relation to criminal organisations. Mandatory sentencing is not completely new in 

Western Australia. Mandatory legislation was first brought in under the Labor government in 1996 in terms of 

home burglaries and after three strikes the offender goes to prison. Under that amendment to the Criminal Code, 

a person with at least three previous convictions for burglary is required to serve at least 12 months in custody if 

convicted again. In 2009 the WA government introduced amendments to the Criminal Code prescribing 

mandatory sentencing of imprisonment, or detention if the offender is a juvenile guilty of grievous bodily harm 

when the victim is a public officer or other prescribed public official.  

Despite mandatory sentencing being in place for a while in WA, I cannot recall any proper review of its 

effectiveness; its impact on community safety; the implications on the prison system, including recidivism rates, 

and the cost to the taxpayer. I think this is a good stage in this debate to point out that a review of the experience 

in WA is long overdue and, arguably, should be conducted by the Law Reform Commission or a similar 

independent body. It is interesting to note that the Law Institute of Victoria gave a submission in 2011 to the 

Victorian Attorney-General that sums up some very good arguments why mandatory sentencing does not work. 

The executive summary of that particular report states — 

1. The Law Institute of Victoria opposes the introduction of mandatory minimum sentences, which are a 

form of mandatory sentencing.  

2. Advocates of mandatory sentencing claim that it prevents crime, provides consistency in sentencing, 

and that it constitutes a democratic response to widespread public concern about crime.  

3. The overwhelming evidence from Australia and overseas, however, demonstrates that mandatory 

sentencing does not reduce crime through deterrence nor incapacitation, and may lead to increased 

crime rates in the long run, as imprisonment has been shown to have a criminogenic effect.  

4. Mandatory minimum sentencing leads to inconsistent sentencing results through the imposition of 

sentences that may be disproportionate to the gravity of the offending.  
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5. The introduction of mandatory minimum sentencing would undermine the guideline principles in the 

Sentencing Act 1991, and well-understood common law principles relating to sentencing discounts and 

proportionality.  

6. Mandatory sentencing regimes do not remove discretion from the criminal justice system, but shift 

that discretion away from judicial officers, and on to police and prosecutors.  

7. Mandatory sentencing regimes are not supported by the public, when the public is informed about 

what they actually mean.  

8. In jury studies, where jurors are asked which sentence they would impose on a convicted offender, 

more than half of the jurors suggested a more lenient sentence than the trial judge imposed. Further, 

when informed of the actual sentence imposed, 90% of jurors said that the judge„s sentence was (very 

or fairly) appropriate.  

9. Mandatory sentencing regimes exacerbate court delay, especially in the County Court, as offenders 

contest charges in order to avoid the mandatory minimum sentence.  

10. The motivation for an offender to assist the authorities with their investigations is also removed.  

11. Closure for victims of crime will be delayed under the government„s proposal, as more matters will 

be contested. Victims of crime will also be subjected to the rigours of cross examination as offenders 

seek to avoid the mandatory minimum penalty.  

The report also suggests that suitable alternatives to mandatory sentencing include an independent crime 

statistics bureau, increasing the certainty of apprehension effect, expanding the specialist court to address causes 

of offending, avoiding postcode justice and introducing a justice impact test in Victoria.  

The mandatory sentencing is included in this bill in clause 181, which introduces section 9D into the Sentencing 

Act. A prison sentence is mandated when a relevant indictable offence or simple offence is committed at either 

the direction of a declared criminal organisation or an association with one or more members of a declared 

criminal organisation or for the benefit of that declared criminal organisation.  

It took me a while to figure out that it relates not only to indictable offences; a whole list of simple offences is in 

the schedule to this bill. Those simple offences are at a much lower order of offending than the indictable 

offences, which I think—the parliamentary secretary can correct me if I am wrong—are offences that carry a 

penalty of five years or more. Those simple offences include damage to property.  

Hon Michael Mischin: Burglary, assault.  

Hon GIZ WATSON: We can pick the worst ones but we can also pick the least bad ones. I am concerned about 

what is being captured in this change. Again, when we get to that schedule, we will see that one of the simple 

offences is damage to property, which is a very broad offence. It could be something as simple as scratching 

somebody‟s car.  

Hon Michael Mischin: For the benefit of a criminal organisation, yes, or throwing a brick through someone‟s 

window to frighten them or vandalising their property to drive them out of their home.  

Hon GIZ WATSON: The gravity of that offence will not be considered.  

Hon Michael Mischin: I am sure that will be a comfort to the victim.  

Hon GIZ WATSON: Does the parliamentary secretary think it is okay to give a mandatory two-year sentence 

for scratching somebody‟s car? 

Hon Michael Mischin: If it is for the benefit of a criminal organisation, yes. We are trying to break them up.  

Hon GIZ WATSON: I will also refer to the comments made by the former president of the Criminal Lawyers‟ 

Association of WA, who in his opinion piece dated 26 April 2012 gave a good example of how this provision 

could affect any of us when he wrote — 

Of more concern, though, is that a person “associating” with a member of a declared criminal 

organisation will be caught up by this unfair sentencing regime. Your son or daughter, for example, 

might have a school friend they haven‟t seen for years who has become a bikie. The two of them might 

catch up for a drink (“associating”). 

Stopped by police, your son or daughter might argue with them over why they are arresting their friend, 

who unbeknown to them has breached a control order … 

I might stop at that point because I think the amendment the parliamentary secretary has just moved addresses 

that aspect.  
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Hon Michael Mischin: Yes, it deals with that.  

Hon GIZ WATSON: That is good. I probably do not need to continue on with that particular example, because 

fortunately we have covered that. I think it is of concern that an eleventh-hour amendment has been moved to fix 

that, but I appreciate that at least that has been taken on board.  

The list of indictable offences is contained in schedule 1A of the bill and includes such things as destroying 

evidence, obstructing police officers, participating in activities of criminal organisations, threats and criminal 

damage.  

Being part of a criminal organisation is a compulsory component of an offence under proposed sections 221E 

and 221F of the Criminal Code, but evidence on this is not required; neither is knowledge of the accused that the 

offence was committed in connection with a criminal organisation. The connection with a criminal organisation 

is a prerequisite to the committing of that offence, but the mandatory sentencing provision also applies to this 

case. I have a number of questions about this. Does this mean that as proposed section 221E is in the table of 

indictable offences under the amendments to the Sentencing Act, the actual mandatory sentence can never 

be two years or five years as in proposed section 221E(1) of the Criminal Code, but has to be the mandated 

period in proposed section 9D of the Sentencing Act as provided under clause 181 of the bill?  

Hon MICHAEL MISCHIN: Proposed section 221E(1) provides — 

A person who, for the purpose of enhancing the ability of a criminal organisation to facilitate or commit 

an indictable offence … participates in or contributes to any activity of the criminal organisation is 

guilty of a crime, and is liable to imprisonment for 5 years. 

Summary conviction penalty: imprisonment for 2 years. 

A “criminal organisation”, as defined in proposed section 221D(1), is, for the purposes of that chapter of the 

code, being chapter XXVIA, an entity that is a declared criminal organisation—so one in respect of which a 

declaration has been made in the terms of the bill—or one that effectively meets those criteria and can be proved 

to have met those criteria that would make it a declared organisation, albeit that it may not be a declared 

organisation at the time that the offence is committed. I stress that those circumstances in proposed section 

221D(1)(b) would need to be proved beyond reasonable doubt on the basis of admissible evidence. So, in those 

two circumstances, if it is a declared criminal organisation or a criminal organisation within the meaning of 

proposed section 222D(1)(b), there would be a mandatory penalty of two years‟ imprisonment if that offence had 

been committed. In the case of one that is not declared or does not meet those criteria, it is not a criminal 

organisation within the meaning of the proposed section, so there would not be a mandatory penalty. 

Hon GIZ WATSON: To move to the issue of the difference, in terms of consequences, of being found guilty of 

either an indictable offence or a simple offence, am I right in understanding that both those categories attract a 

mandatory prison penalty? 

Hon Michael Mischin: Yes, of at least two years.  

Hon GIZ WATSON: Is there any differentiation between the two? Basically, they are treated the same?  

Hon MICHAEL MISCHIN: For an offence under proposed section 221E(1), if it was dealt with summarily, the 

penalty would be a minimum of two years imprisonment. If it was dealt with on indictment, the minimum term 

would be 75 per cent of five years or three and three-quarter years. 

Hon GIZ WATSON: Am I correct in understanding that all the offences created under this bill will qualify for 

mandatory sentencing?  

Hon MICHAEL MISCHIN: No, not all of them. 

Hon GIZ WATSON: I am afraid that with that answer I have to ask which ones, if it is not all of them. 

Hon MICHAEL MISCHIN: Only those that are specified in the schedules. 

Hon GIZ WATSON: I now go to what will be new section 9D, “Mandatory minimum sentences where declared 

criminal organisation involved”, subsection (2). I want to confirm that this subsection means that the accused 

will have to disprove a number of things. Therefore, in effect, this is a reversal of the onus of proof. The state 

does not have to prove its case. The accused person has to disprove the state‟s case. 

Hon MICHAEL MISCHIN: Firstly, if the offender is not a member of a criminal organisation, then, no, the 

prosecution still has to prove its case beyond reasonable doubt. Even if the accused is a member of a declared 

criminal organisation, the prosecution has to prove its case against the person beyond reasonable doubt. The only 

time that these presumptions will come into operation is for the purpose of sentencing, after there has been a 
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conviction, and where there is a presumption that is rebuttable; and that rebuttal would be on the basis of the 

balance of probabilities. 

Hon GIZ WATSON: We are dealing with the sentencing provisions. Proposed section 9D(2) reads — 

For the purposes of subsection (1), if, at the time of the commission of the offence, the offender was a 

member of a declared criminal organisation — 

(a) it is presumed that the offence was committed by the offender in all of the circumstances 

referred to in subsection (1)(b)(i) to (iii), without the prosecution having to show which of 

those circumstances actually applies, and  

(b) that presumption is rebutted only if the offender shows that the offence was not committed in 

any of those circumstances. 

What I understand from the parliamentary secretary is that this is not actually about the trial of the case. It is 

about the sentencing aspect of the procedures. 

Hon Michael Mischin: Yes.  

Hon GIZ WATSON: Are these sorts of provisions unusual?  

Hon MICHAEL MISCHIN: They are not common, but they are not unknown. I am just racking my memory 

for similar provisions. I suppose one that springs to mind is the drug trafficker presumption under section 32A of 

the Misuse of Drugs Act 1981. Provided that a certain threshold is achieved in the quantity of drugs concerned, a 

person is deemed to be a drug trafficker and all sorts of consequences flow from that. There is the presumption 

of intention to sell or supply under section 6 and section 7 of the Misuse of Drugs Act, although that even goes to 

the proof of the offence—not even to the sentencing aspect but actually to the proof of the offence. If someone 

has over a certain amount of drugs in their possession, they are presumed to have an intent to sell or supply those 

drugs to others, which is a rebuttable presumption. It is not uncommon. That would even work at the level of 

proof of the offence. I think the commonwealth Customs Act has something similar to that as well.  

Clause put and a division taken, the Deputy Chair (Hon Brian Ellis) casting his vote with the ayes, with the 

following result — 

Ayes (26)  

Hon Liz Behjat Hon Wendy Duncan Hon Nigel Hallett Hon Ljiljanna Ravlich 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Alyssa Hayden Hon Linda Savage 
Hon Jim Chown Hon Brian Ellis Hon Col Holt Hon Sally Talbot 

Hon Peter Collier Hon Adele Farina Hon Michael Mischin Hon Max Trenorden 
Hon Mia Davies Hon Jon Ford Hon Norman Moore Hon Ken Baston (Teller) 

Hon Ed Dermer Hon Philip Gardiner Hon Helen Morton  

Hon Kate Doust Hon Nick Goiran Hon Simon O‟Brien  

Noes (4) 

Hon Robin Chapple Hon Giz Watson Hon Alison Xamon Hon Lynn MacLaren (Teller) 
 

Clause, as amended, thus passed.  

Clause 182 put and passed. 

Postponed clause 14: Reasons for decision — 

The clause was postponed on 15 May on the following amendment moved by Hon Giz Watson — 

Page 16, after line 17 — To insert —  

(iii) the respondent or representatives of the organisation 

The CHAIR: Does the member wish to comment on or withdraw the amendment? 

Hon GIZ WATSON: My understanding is that the parliamentary secretary may have an amendment standing in 

his name on the supplementary notice paper that will deal with what I wish to deal with. Therefore, I seek to 

withdraw my amendment.  

Amendment, by leave, withdrawn. 

Hon MICHAEL MISCHIN: As has been mentioned, Hon Giz Watson had proposed an amendment to clause 

14 to essentially require the designated authority to serve a copy of his or her decision on the respondent or the 

respondent‟s representative. The government accepts that there is merit in the idea. I propose to move 

amendment 35/14, which provides that the designated authority must, as soon as practicable, provide a copy of 

the authority‟s reasons for the decision to the respondent or the respondent‟s representative. However, to take 

into account the practicalities of being able to do that given the nature of the organisations we are dealing with, 
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there is a qualification that it will happen only if the respondent or the respondent‟s representative, before the 

hearing of the application for the declaration ends, requests to be provided with a copy and provides some 

address to which the copy may be sent.  

In the government‟s submission, that is a reasonable set of circumstances. 

I move — 

Page 16, after line 18 — To insert — 

(aa) the designated authority must, as soon as practicable, provide a copy of the 

authority‟s reasons for the decision to the respondent or the respondent‟s 

representative, but only if the respondent or the respondent‟s representative, before 

the hearing of the application for the declaration ends —  

 (i) requests to be provided with a copy; and 

 (ii) provides an address to which the copy may be sent; 

and 

Hon GIZ WATSON: I appreciate that the parliamentary secretary has moved this amendment; it accommodates 

the concern that I had and gives reasonable recognition that it should be dependent on the respondent to provide 

the means of providing that information, so I think it is a reasonable amendment and I support it. 

Hon LINDA SAVAGE: The opposition also supports the amendment. 

Amendment put and passed. 

Postponed clause, as amended, put and passed. 

Postponed clause 27: Termination of designation —  

The clause was postponed on 15 May after it had been partly considered.  

Hon MICHAEL MISCHIN: This requires some small explanation. In the course of yesterday‟s debate there 

was some discussion about the limitations on a period of designation in respect of retired judges being 

designated authorities. In response to that, I undertook to explore the possibility of an amendment that would 

provide for a limitation of up to five years in respect of the appointment of a retired judge as a designated 

authority. The amendment proposed at 36/27 is designed to deal with that by inserting new paragraphs in clause 

27(3). However, on further reflection, it is now thought that it would have been preferable to make that 

amendment in the context of clause 26. Members will see an alternative amendment to clause 26 that inserts a 

new subclause (4). In the government‟s view, the amendment to clause 26 is the preferable one. As a matter of 

process, the Committee of the Whole has already dealt with clause 26 and agreed to it as printed. However, if the 

Committee of the Whole is agreeable, the government would prefer to abandon the proposed amendment to 

clause 27, agree to clause 27 as printed and then, at an appropriate time following the report of the bill, seek 

recommittal of the bill to the Committee of the Whole, to reconsider clause 26 and amend it accordingly.  

I see from the gestures of agreement that the mood of the house is in favour of that course of action. In the 

circumstances, I will not move the amendment at 36/27 standing in my name. 

Postponed clause put and passed. 

Postponed clause 54: Filing and service of application — 

The clause was postponed on 15 May on the following amendment moved by Hon Giz Watson — 

Page 42, after line 18 — To insert — 

(6) The application must be accompanied by information about the right of the person to 

whom the application relates to object to the application under section 55. 

Hon GIZ WATSON: I understand that the parliamentary secretary will move the amendment in his name on the 

new supplementary notice paper, which I have had time to look at. I think that is a good approach to deal with 

the issue. I seek leave to withdraw my amendment. 

Amendment, by leave, withdrawn. 

Hon MICHAEL MISCHIN: Once again, this amendment reflects an agreement in principle that was indicated 

by the government yesterday in the course of debate regarding the information to be served on a respondent to an 

application for a control order. It actually goes a little further than what was proposed by Hon Giz Watson when 

she moved her amendment yesterday. I move — 
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Page 42, lines 15 to 17 — To delete the lines and insert — 

(4) The following must be served with the application —  

(a) a copy of the affidavit or affidavits that accompanied the application for the 

control order; 

(b) a written notice setting out an explanation of — 

(i) the right to object to the making of a control order at the hearing of 

the application for the control order; and 

(ii) the procedure to be followed in notifying the court before the 

hearing of the grounds of objection in accordance with section 55. 

Amendment put and passed. 

Postponed clause, as amended, put and passed. 

Title — 

Hon MICHAEL MISCHIN: I move — 

Page 1, the first bullet point — To delete “associates and certain other persons who engage in 

serious criminal activity,” and insert — 

associates,  

That reflects the limitation of the scope of the operation of the bill that was first realised through an amendment 

in the other place to proposed section 57 and has been carried through in other amendments to the bill. This 

amendment will ensure that the long title of the bill more accurately reflects the current scope of the operation of 

the legislation. 

Amendment put and passed. 

Title, as amended, put and passed. 

Bill reported, with amendments. 

Recommittal 

On motion by Hon Michael Mischin (Parliamentary Secretary), resolved — 

That the bill be recommitted for the further consideration of clause 26. 

Committee 

The Chair of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Michael Mischin (Parliamentary 

Secretary) in charge of the bill. 

Clause 26: Designation of judges or retired judges to determine applications — 

Hon MICHAEL MISCHIN: I move — 

Page 24, after line 3 — To insert —  

(4) The period of designation of a retired judge must not exceed 5 years, but a retired 

judge may be designated for a further term. 

This amendment provides for the period of designation of a retired judge, which must not exceed five years—it 

can be anywhere within that five-year period—and it also provides that the retired judge may be designated for a 

further term. This amendment probably accommodates most of the concerns that were raised during the course 

of the debate yesterday evening. Some concerns regarding the removal of judges and retired judges in the case of 

incompetence and the like are more problematic and expose constitutional issues, which would require some 

considerable work and could potentially cause some problems for the independence of the office of the 

designated authority. In the circumstances, the proposed cap on the time someone can be a designated authority 

as a retired judge meets most, if not all, of those concerns. 

Amendment put and passed.  

Bill again reported, with an amendment. 

 

 

 

 


